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LAKE POWELL RESEARCH PROJECT

The Lake Powell Research Project (for-
mally known as Collaborative Research on
Assessment of Man's Activities in the Lake
Powell Region) is a consortium of univer-
sity groups funded by the Division of Ad-
vanced Environmental Research and Techno-
logy in RANN (Research Applied to National
Needs) in the National Science Foundation.

Researchers in the consortium bring a
wide range of expertise in natural and so-
cial sciences to bear on the general prob-
lem. of the effects and ramifications of
water resource management in the Lake
Powell region. The region currently is
experiencing converging demands for water
and energy resource development, preserva-
tion of nationally unique scenic features,
expansion of recreation facilities, and
economic growth and modernization in pre-
viously isolated rural areas.

The Project comprises interdisciplin-
ary studies centered on the following
topics: (1) level and distribution of
income and wealth generated by resources

development; (2) institutional framework

ii

for environmental assessment and planning;
{3) institutional decision-making and re-
source allocation; (4) implications for
federal Indian policies of accelerated
economic development of the Navajo Indian
Reservation; (5) impact of development on
demographic structure; (6) consumptive wa-
ter use in the Upper Colorado River Basin;
(7) prediction of future significant
changes in the Lake Powell ecosystem; (8)
recreational carrying capacity and utili-
zation of the Glen Canyon National Recrea-
tional Area; (9) impact of energy devel-
opment around Lake Powell; and (10) con-
sequences of variability in the lake level

of Lake Powell.

One of the major missions of RANN proj-
ects is to communicate research results
directly to user groups of the region, which
include government agencies, Native Ameri-
can Tribes, legislative bodies, and inter-
ested civic groups. The Lake Powell Re-
search Project Bulletins are intended to
make timely research results readily acces-
The Bulletins
supplement technical articles published by

sible to user groups.

Project members in scholarly journals.
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ABSTRACT

This Bulletin discusses several fac-
tors that affect the implementation of the
National Environmental Policy Act (NEPA)
of 1969.
NEPA on the part of federal agencies has

On the whole, compliance with

been begrudging and less than complete.
Barriers and restraints have also discour-
aged the Council on Environmental Qual-
ity, the Office of Management and Budget,
congressional oversight committees, and
private interest groups from taking a
leading role in implementation of NEPA. A
number of factors, however, including the
frequent resort to litigation by environ-
mental groups, have encouraged the federal
courts to be aggressive participants. To
the extent that implementation of NEPA
requirements has been achieved, it has

largely been achieved through judicial ac-

tivity. Nevertheless, judicial activism
has serious limitations when it serves as
the primary agent for the implementation
In the case of NEPA, two lim-

First, the

of policy.
itations are already apparent.
emphasis by the courts on strict adherence
by the agencies to the procedural require-
ments of NEPA has overproceduralized NEPA.
Second, judicial reluctance to consider
the substantive merits of agency deci-
sions, or to enforce compliance with
NEPA's substantive policy declarations,
has permitted agencies to avoid substan-
tive reform in their decision-making pro-
cesses. As a result, this essay concludes
that a significant gap exists between the
statutory promise of NEPA and its actual

policy performance.




FOREWARD

The Political Science Subproject

of the Lake Powell Research Project has
been investigating how the requirement for
preparation of environmental impact state-
ments under the National Environmental
Policy Act (NEPA) of 1969 has affected
channels of communication in decision-
making for management of energy resources
in the Lake Powell region. As a prelude
to research focused on the specific geo-
graphical region and the issue of energy
development, the Subproject has surveyed
the literature discussing NEPA's implemen-
tation. The bibliographic material pro-
vides the necessary background and frame-
work for research on specific problems in

the Lake Powell region.

The following essay is a by-product
of the initial bibliographic search made
by the Subproject. Drawing from the NEPA

literature, the essay examines a number of

vi

factors which have been identified as af-
fecting the implementation of NEPA. 1In
addition, some conclusions are presented
about the impact of NEPA upon agency ac-
tions and the decision-making process.
These conclusions will serve as some ini-
tial hypotheses for the specific study of
decision-making concerning the energy re-
sources of the Lake Powell region.

A large number of interest-group mem-
bers and public officials have monitored
the promise and progress of NEPA since its
passage. We hope that argument and con-
clusions presented here will generate fur-

ther questions and debate.

Helen Ingram
Principal Investigator
Political Science II Subproject
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A CASE ANALYSIS OF
POLICY IMPLEMENTATION: THE
NATIONAL ENVIRONMENTAL POLICY

ACT OF 1969

INTRODUCTION

Policy adopted by the legislative
branch is not self-executing. Administra-
tors must apply policy to problem. In so
doing they exercise discretion as to how
and to what extent they fashion their ac-
tions to comply with the statutory provi-
sions. The discretion exercised by admin-
istrators varies from policy to policy.
For any particular policy, the availabil-
ity and utilization of discretion is con-
ditioned by internal agency factors and
by external patterns of support and pres-
sure. Because of these interactions in
the administrative system during the im-
plementation process, actual policy im-
pacts may differ significantly from the
legislative articulation of goals and ob-
jectives.l This essay summarizes a num-
ber of factors that affect the implementa-
tion of the National Environmental Policy
Act (NEPA) of 1969.°2

synthesized from the literature on NEPA

The findings are

that treats the statute's impact upon en-
vironmental decisions and the process of

decision-making.

Enactment of NEPA established a na-
tional policy on the environment. Recog-
nizing the "critical importance of restor-
ing and maintaining environmental guality
to the overall welfare and development of
man," NEPA declares it the continuing pol-
icy of the national government "to create
and maintain conditions under which man
and nature can exist in productive har-

3

mony..." The congressional sponsors of

NEPA believed it would supplement "exist-
ing,'but narrow and fractionated, congres-
sional declarations..."4 and would provide a
"more orderly, rational, and constructive
Federal response to environmental deci-

sion—making.“5

In addition to establishing a na-
tional environmental policy, the congres-
sional sponsors wanted to reform adminis-
trative decision-making. They recognized
that natural resource development decisions
are often made solely on the basis of tech-
nical and economic considerations. Environ-
mental factors receive short shrift during
agency planning and decision-making. Ac-
cordingly, the sponsors designed NEPA to
provide the federal agencies with the man-
date and responsibility to consider the
environmental consequences of their pro-
posed actions.6 The sponsors also recog-
nized that the decision process is incre-
mental, i.e., choices are made from a
limited number of alternatives which dif-
fer only slightly from past decisions.
They saw dangers in making natural re-
source decisions in "small but steady in-
crements which perpetuate rather than
avoid the recognized mistakes of previous
decades.“7 Acknowledging the need to
"break the shackles of incremental policy-
making in the management of the environ-

8 they designed NEPA to create a

ment,"
decision-making mode which encourages con-
sideration of a wide range of alternatives
and their long-range environmental

conseguences.

But the sponsors of NWEPA wanted the
statute to be more than a mere declaration
of vague and ignorable environmental goals
and tenets of reform. They wanted to as-
sure that the policy declarations would be
"capable of being applied in action."9
Hence, eight "action-forcing" provisions

were included in Section 102(2) to spell



out how federal agencies would go about
incorporating the mandates of the environ-
mental policy into their decision-making.
0f the eight provisions, the most impor-
tant, controversial, and far-reaching has
proven to be the environmental impact

statement requirement contained in Section

102(2) (c). 20

The NEPA literature surveyed suggests
that on the whole the agencies have reluc-
tantly and incompletely complied with
NEPA's requirements. The literature also
demonstrates that while there are barriers
and restraints which discourage the Coun-

cil on Environmental Quality (CEQ), the

Office of Management and Budget (OMB), the

Congress, and private interest groups from

playing a significant and direct role in
policing agency implementation, a number
of incentives encourage the federal courts

to assume an aggressive role. Nevertheless,

as a tool for executing the general policy

objectives and action-forcing provisions
of NEPA, judicial activism has serious

limitations. Taken together, the essay
concludes, the interaction of these fac-

tors in NEPA's implementation system

accounts for the gap between NEPA's statu-

tory promise and its policy performance.

SECURING IMPLEMENTATION:
AGENCY REACTIONS

The federal agencies' implementation
of NEPA, and especially their response to
the requirement in Section 102(2) (C) for
the environmental impact statement (EIS),
has been begruding and less than complete.
£vidence contained in General Accounting

Office (GAO) reports, congressional hear-

ings, and scholarly research supports this

rather pessimistic conclusion about NEPA's
effectiveness during its first five years

of existence.

At the request of the Subcommittee on
Fisheries and Wildlife Conservation of
the House Merchant Marine and Fisheries
Committee, the GAO reviewed the efforts of
seven agencies and concluded that agency
implementation was neither systematic

nor uniform.ll

The agencies did not

(1) complete the EIS in time to accom-
pany proposals through all levels of
agency review, (2) finish the EIS in

time to be utilized during the early
stages of decision-making, or (3) review
the results of the environmental protec-
tion plans delineated in the EIS to see if
they were effective and whether they ma-
terialized as anticipated.12 Conse-
quently, the EIS was not being utilized as
an integral component of the agencies' de-
cision-making processes. In a companion
report, the GAO evaluated the adequacy of
The GAO

found that insufficient attention to (1)

six selected 102 statements.

environmental impacts, (2) alternatives

and their environmental impacts, and (3)

the comments of reviewing agencies, limited

the usefulness of the EIS in agency

decision—making.14

The findings of the GAO have been
substantiated by other studies. Leonard
Ortolano and William Hill studied the
first 234 EIS prepared by the Corps of
Engineers and concluded that the s;gte—
" A

study team at the University of Colorado

ments were "less than adequate...

reviewed approximately 200 randomly se-
lected impact statements and found that
even when the statements stipulated ad-
verse environmental effects, the agencies
did not abandon any project nor make any
major changes in the proposed plans. The
team suspected that by the time the
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statements were prepared, the projects had
already reached the stage at which it was
too difficult to modify or reverse
plans.16 After reviewing 1,282 EIS ab-
stracts from 51 agencies, Gordon A. Enk
concluded that the 102 statements were
being utilized as project justifications,

not as decision-making instruments.17

During congressional hearings, the
agencies have repeatedly indicated their
displeasure with the new demands being
made of them. The agencies argue that
NEPA's procedural mandates reduce the
agencies' capacities to discharge their
duties. While praising the goals and ob-
jectives of NEPA's policy declarations,
they unhesitantly point out areas in which
actual conformance with NEPA requirements
creates difficulties. They complain that
NEPA's procedures are too costly, time-
consuming, inflexible, cumbersome, and
detailed.

results in unreascnable and unnecessary

Compliance, the agencies posit,
delays. To alleviate these burdens,
amendment is advocated. Excerpts of
testimony of two agency heads during Sen-
ate hearings illustrate this response.
Secretary of the Interior Rogers C. B.
Morton indicated that while he was

against any major substantive amendments
which could alter the purposes of NEPA,

he would encourage the Congress to address
itself to NEPA's procedural and mechanical

18

aspects. The chairman of the Atomic

Energy Commission (AEC), Dr. James
Schlesinger, declared:

NEPA has resulted in the rapid in-
fusion into the govermnmental decision
process of the full range of environ-
mental considerations. There is no
question in my mind with regard to
the desirability of this infusion, or
that NEPA's impact has contributed to

improved decision-making overall. As
far as the AEC is concerned, the in-
terests of the environment have been
well served by NEPA...

Later Schlesinger noted that a "problem
that has arisen...is the overprocedurali-
zation of NEPA, or rigid proceduraliza-

20 The chairman then proceeded to

tion."
specify a number of problems that the AEC
had encountered as a consequence of the

"misplaced concreteness of the environmen-

tal statement."21

Asked if he were sugges-
ting the possibility of amending legisla-
n22 The

procedural and mechanical aspects that

tion, Schlesinger replied, "Yes.

Morton and Schlesinger found objectionable
are the heart of NEPA--the action-forcing
provisions of Section 102. As the testi-
mony of the two administrators demon-
strates, the agencies do not repudiate the
innovative spirit of NEPA, only its

letter.

Another way agencies circumvent
implementation is by refusing to recognize
the amount of change which NEPA mandates.
NEPA is interpreted as requiring only
minor adjustments in agency procedures.

An official of the Department of Transpor-
tation (DOT), for example, testified dur-

ing Senate hearings that NEPA imposes only
NEPA, the

official explained, does not represent a

a minor procedural requirement.

departure from the agency's previous re-
sponsibilities for and practices of con-~
sidering environmental factors during
decision—making.23 Richard N. L. Andrews
found that the Soil Conservation Service
(SCS) made the same response to NEPA.24
These perceptions and attitudes function
to reduce the number of changes the agen-
cies must make in response to the new law.
They permit the continuation of the agen-

cies' previous practices and policies.



Finally, limited agency perceptions
about the functions of NEPA tend to narrow
the range of behavior which constitutes
compliance. The agencies view the EIS,
for example, as an informational product.
It is simply one among the many studies
and compilations of data on various as-
The EIS is

not viewed as a decision document.z5 The

pects of the proposed project.

preparation of the EIS is a discrete

agency function, a necessary step before
the agency can legally proceed. Thus in-
terpreted, NEPA procedures do not compel
reform in agency decision-making. Deci~
sions made on the basis of environmental

considerations are not required.

A number of analysts have looked
within the decision-making process in or-
der to explain why the agencies have been
so reluctant to implement NEPA, Steven B.
Fishman contends that established poli-
cies, procedures, programs, and philos-
ophy limit agency responsiveness to any
new environmental policy.26 NEPA demands
innovation, creativity, and adaptation,
all of which involve the risk of failure.
Since failure threatens achievement of a
basic administrative goal (institutional
survival) an agency will cling to the
patterns which in the past have proven
successful.27 Hence, the agencies' public
presentations will be praise for NEPA's
policy goals, but the administrative
reality will be one of least

effort.28

Richard Liroff also points to the im-
portance of institutional survival and or-
ganizational maintenance. He argues that
in order to secure organizational well-
being, each agency establishes predictable
patterns of relationships with its clien-
tele~~a "negotiated environment."29 An
agency will not willingly engage in behav-

ior which threatens to disrupt these ba-

sic institutional relationships. It pre-
fers instead to exhibit behavior which
reinforces and preserves its negotiated

environment.

The quest for institutional survival
is also linked to an agency's statutory
mission as that mission is defined by Con-
gress. An agency that successfully per-
forms its mission can look forward to con-
tinuing and expanding support for its
services. NEPA asks agencies to criticize
their own programs and to evaluate and
suggest alternatives outside their pur-
view. It expects agencies to question the
very missions that are the basis for their
existence. For this reason, argues the
chairman of the Administrative Conference
of the United States, Roger C. Cramton, an
agency's propensity to fulfill its mission
To the extent "NEPA

has an effect, it is on the details of the

will always prevail.

plant rather than on the fundamental gques-
n30 NEPA

is unlikely either to reverse a project

tion of do we have plants at all.

plan or to result in major modifications
in agency programs even though they cause

environmental disruption.

Like the foregoing authorities,
Joseph Sax is pessimistic about NEPA's
ability to promote environmentally inno-
vative thinking. He sees the explanation
for NEPA's failure in certain behavioral
"rules of the game" that continue to oper-
ate in spite of NEPA's new procedural

reforms.31

According to Sax, the agency's
operational responsibility makes it choose
the certain solution over any risky un-

known alternative. This solution is usu-
ally the one which offers the most cer-

tain opportunity for congressional fund-
ing. Agencies are politically sensitive,
and therefore attempt to avoid alienation
of friends and constituencies. A bureau-

cratic "adhesion syndrome" induces agencies
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which may be involved in approving or
reviewing another agency's proposal to
give their support and assent. Finally, a
"don't bite the hand that feeds you" maxim
makes it highly likely that the solution
preferred by the agency is one which will
not be challenged by staff or hired pro-
fessional consultants. Sax concludes that
these behavioral institutional patterns

"make clear that, as presently structured

and enforced, NEPA will not lead to sig-

nificant self-reform by agencies."32

Structural characteristics of a bu-
reaucratic institution also affect the
agencies' implementation of NEPA. In his
comparison of the water resources develop-
ment programs of the Corps of Engineers
and the SCS, Andrews finds differences
in the agencies' response to NEPA attri-
butable, in part, to the internal dif-
ferences in bureaucratic organization.

The Corps, concludes Andrews, was initi-
ally more responsive to NEPA than to the
SCS because "it is a larger agency with

a more sophisticated staff; because the
broader scope of its activities leaves
more flexibility to change priorities
without threat to its organizational sur-
vival; and because it builds larger
projects whose budgets can more easily
accommodate the expense of additional en-

n33 Deficient in

vironmental studies.
these organizational resources, the SCS's
adaptation to the NEPA changes was more
difficult and more restrained. Further,
notes Andrews, the stronger vertical com-
mand and communications system of the Corps
allows it to transfer more easily new man-
dates to the field and to review field

compliance.

Helen Ingram and Richard Liroff also
emphasize the importance of an agency's
communication system. Examining the ef-

fect NEPA procedures have had on altering

the channels of communication in environ-
mental decision-making, Ingram enumerates
and discusses a number of factors that
affect what information is generated and
transmitted to decision-makers and what
information they actually take into con-

sideration.34

NEPA's new procedures, she
concludes, have not been sufficient to
alter the basic restraints which incremen-
tal decision-making imposes upon channels
of communication. Liroff views the
agency's basic organizational structure as
a restricted communications system which
discourages new patterns of information
distribution and processing, and which re-
inforces the old habits of incremental
decision-making.35 Incremental decision-
making, the two authors maintain, enables
decision-makers to search for information
which is consistent with their perceptions,
attitudes, beliefs, and goals and to filter

out information which is not.

The selective perception which incre-
mental decision-making reinforces also
affects the processing of information. It
narrows the types and numbers of alterna-
tives considered and the permissible
range of choice. The ingredients neces-
sary for the long range, full option,
rational decision-making that NEPA reform

requires are absent.

Both behavioral and structural insti-
tutional variables affect agency reactions
to NEPA. In sum, these characteristics
include: the bureaucratic organization's
constricted communications structure, and
the flow and utilization of information;
the organization's basic quest for insti-
tutional survival; its statutory mission
responsibilities and the financial incen-
tives to perform that mandate; its nego-
tiated accommodations with clientele
groups; predictable support from staff,

consultants, and sister agencies; and



structural organizational capabilities such

as size, budget, and staff competencies.
Although there may be variances among
agencies, the agencies have generally
been resistant to change.

SECURING IMPLEMENTATION:
THE ROLE OF
EXTERNAL ACTORS AND ISSUES

Despite internal pressures discourag-
ing agency implementation, actors and is-
sues in the agencies' external environment
can often affect the scope and direction
of agency implementation. For assuring
that NEPA's policy objectives and action-
forcing procedures are implemented, con-
gressional oversight committees, the
courts, CEQ, OMB, and private-interest
groups might be expected to play vigor-
ous and aggressive roles. Yet, except for
the courts, these political actors have
not played an active role in NEPA's

implementation.

The CEQ, established by NEPA's Title
II, lacks both the statutory authority to
enforce agency compliance and the inclin-
ation to forge an aggressive oversight
role for itself. The CEQ, under Executive

36

Order, issues guidelines to federal

agencies that define procedural compliance.

The CEQ has been most effective in per-
suading agencies to adopt voluntarily its
guidelines and in reviewing 102 statements
in order to determine weaknesses in agency
procedures. However, the CEQ's oversight
role is limited because the CEQ does not
have the authority to veto actions of
agencies or to compel an agency to adopt

37

its guidelines. Unable to sanction the

agencies for non-compliance, the CEQ,

notes Liroff, has tacitly relied upon en-
vironmental litigants and the courts to

accomplish what it could not.38

Another area where the CEQ has been
active is in its role as confidential
adviser to the President. The CEQ influ-
ences the agencies to the extent it per-
suades the President to follow its ad-
Vice.39 However, Liroff argues, by
foregoing close ties with the White House,
the CEQ has had to forego strenthening its
role as public ombudsman. Accordingly, it
has refrained from publicly releasing com-
ments on impact statements (except upon
request), openly criticizing agency com-
pliance, or engaging in public debate over
any specific project. Moreover, by
choosing the role of presidential adviser,
the CEQ is subject to changing policy
direction and priorities in the White
House. While the Nixon administration
initially demonstrated a strong commit-
ment to NEPA and environmental initia-
tives,41 it later advocated a reversal in
some environmental policies, a course now
being adhered to by the Ford administra-
tion. Assuring an adequate and reliable
supply of energy and promoting economic
growth, it is argued, must have priority.
With this shift in presidential thinking,
the possibilities that the CEQ can exert
a strong push for agency implementation
of NEPA's environmental priorities have

lessened.

During NEPA's formulative stages,
there were indications that the OMB would
play an important role in securing agency
compliance. An enacted NEPA did not ex-
plicitly give OMB such authority. Never-
theless, since Section 102(2) (C) requires
agencies to file EIS on "proposals for
legislation" as well as "other major
Federal actions," it was expected that

OMB through its legislative clearance




authority to coordinate and scrutinize
the agencies' legislative proposals would
monitor agency compliance with the legis-
lative proposal aspect of the 102 require-
ment. The OMB, however, has eschewed
making NEPA environmental clearance part
of its general clearance activities. Ex-
cept for water resources projects, it has
not required agencies to submit impact
statements prior to obtaining legislative
clearance. Very few EIS on legislative

proposals have been filed.42

Noting the
absence of OMB supervision, the GAO con-
cluded that the "agencies have little
incentive to prepare such statements in
order to receive OMB's legislative

clearance."43

Messages from congressional oversight
committees are conflicting. One of the
sponsors of NEPA, Representative John Din-
gell (D., Michigan), has been an ardent
supporter of NEPA, using his chairmahship
of the Fisheries and Wildlife Subcommittee
of the Merchant Marine and Fisheries Com-
mittee to monitor agency compliance. Dur-
ing oversight hearings held in 1970 and
1972, Dingell's subcommittee prodded the
agencies to do more to comply fully with
NEPA, and encouraged the CEQ to do more
toward improving agency procedures.44 The
two GAO reports previously discussed were
part of the efforts of the Dingell subcom-
mittee to measure the extent to which the
agencies were incorporating NEPA into

their decision-making.

The aggressiveness of Dingell and his
subcommittee, however, has been counter-
balanced by other congressional commit-
tees. Members of the Senate Interior and
Insular Affairs Committee, NEPA's parent
committee in the Senate, have become in-
creasingly concerned about court decisions
requiring strict NEPA compliance. They
have supported amendments and agency

exemptions. In 1972, for example, Senator
Howard Baker (R., Tennessee) concluded
oversight hearings which examined the
impact of NEPA and NEPA-related court
decisions upon federal regulatory and li-
censing activities. During the hearings
Baker requested each federal agency to
submit for the record a statement identi-
fying "each specific proposed federal
action (including the proposed issuance

of a license or permit), if any, where,

in the judgment of the cognizant agency,
the action has been delayed unreasonably
and solely because of NEPA and where, in
the agency's judgment, the public interest
would better have been served by something

less than full compliance with NEPA."45

During 1972, congressional backlash
reached a point where the environmental-
ists formed an ad hoc "Save NEPA" coali-
tion to lobby against a spate -of proposed
NEPA amendments.46
conceded that NEPA had lost considerable
congressional support. He asserted that

Representative Dingell

if NEPA were presented anew, it could not
pass Congress, and even if it did, Section
102 would not be included.47 Dingell
supported two bills affecting NEPA, claim-
ing this support was a strategy to "ward
off more substantive changes in the
NEPA."48
from outright amendment, the Congress did

While NEPA was eventually saved

partially exempt the EPA and the AEC from
NEPA.

Another committee hostile to NEPA is
the Subcommittee on Agriculture, Environ-
mental and Consumer Protection of the
House Appropriations Committee chaired by
Representative Jamie Whitten (D., Mississ-
ippi), who is well-known for his opposi-
tion to environmental protection legisla-
tion and programs.49 The Whitten
subcommittee controls the purse strings

of the EPA and the CEQ, and both agencies



must carefully tailor their actions to
please their funding source. The admin-
istrator of the EPA, Russell Train, for
example, acknowledged that Whitten was the
primary influence behind his decision to
reverse the EPA's position that since it
is an environmental regulatory agency it
is not required to file 102 statements

on the impact of its activities on the

. 50
environment.

Whitten's pressures can

be interpreted as a move to undermine both
the EPA and NEPA. Whitten's action demon-
strated how the congressional appropria~-
tions process affects the implementation
of policy. It also implied to the agen-
cies that congressmen who control the
purse strings of EPA and CEQ are not apt
to use their influence to push for more

stringent NEPA implementation.

Finally, the congressional oversight
committees of many agencies are more con-
cerned about the agencies' performance of
their mission than about their compliance
with NEPA. As Cramton noted, "other con-
gressional committees are pushing agencies
to pursue their specific missions, and
Congress is appropriating large sums of
money for those missions to be carried

out."51

Regardless of the potential en-
vironmental damage, an agency is more

likely to be responsive to its own over-
sight committee than to NEPA's oversight

committees.

A few voices in Congress urge a
stronger compliance effort from the agen-
cies. Other sectors of Congress, however,
are beginning to accede to agency demands
and to support lessening the burdens of
NEPA. Finding a considerable measure of
support in Congress for something less
than full NEPA compliance, the agencies

do not have to be totally responsive to

the pleadings of the Dingell subcommittee
for improvements in implementation.

A less~-than-unified body of public
opinion supportive of environmental pro-
tection also enables the agencies to ease
up on their application of NEPA. 1In the

late 1960s the environmental crisis was a °

dominant public issue. NEPA symbolized
the growing public recognition that envi-
ronmental guality was a public problem
requiring governmental action. Shortly
after the enactment of NEPA, however, the
environmental crisis began to give way to
the energy and inflation crises. The en-
ergy issue, for example, has precipitated
charges that NEPA is responsible for de-
laying vitally needed energy projects.
Modifications in environmental protection
legislation, including NEPA, are more fre-
quently and forcibly being epoused as
necessary preventive action to assure that
future energy demands will be satisfied.
The levels of support that NEPA's clien-
tele (environmentally concerned citizens
and groups) have been able to muster are
slowly eroding. In this climate of un-
certain and changing public opinion, the
agencies appear hopeful of finding public
acquiescence, if not support, as they
resist fully embracing environmental
values and continue to advance projects
which are environmentally disruptive.

The economically based interest

groups (miners, farmers and ranchers, log-
gers, utilities, and business groups) have
not been ardent supporters of NEPA. Many
of their activities depend upon the fed-
eral government for grants, contracts, per-
mits, and licenses, which are now the "ma-
jor federal actions" that are subject to
NEPA's scrutiny. The economically based

interest groups do not like the obstacles




NEPA places in their path.52

est groups are the agencies' clientele,

These inter-

integral components of the agencies' nego-
tiated environments. They have made ac-
cess to the agencies routine, and agencies
often seek out their help. They exert
considerable influence in agency decision-
making,s3 and their opposition to NEPA
contributes to and reinforces the agen-

cies' unhappiness with NEPA.

Environmentalists, on the other hand,
often are not part of the agencies' nego-
tiated environment. Environmentalists
often articulate policy demands directly
contrary to the agencies' missions, and
they sometimes advocate actions which
threaten the agencies' institutional sur-
vival. Aéministrators do not as a general
rule seek their counsel. Access is not
routine. Their demands and support do
not carry the same weight with decision-
makers.54 Hence, their encouragement and
support for an aggressive implementation
effort, especially in the absence of sup-
port and in the presence of opposition by
other salient actors in the agencies'
external environment, largely go un-
heeded.

cision-makers to comply with NEPA, the

Unable to persuade directly de-
environmentalists litigate. In this re-
spect, the environmentalists are like many
other groups who "depend upon the judicial
process as a means of pursuing their pol-
icy interests, usually because they are
temporarily, or even permanently, disad-
vantaged--that is, they cannot attain
their goals in the electoral process,
within elected political institutions, or
in the bureaucracy. To succeed in the
pursuit of their goals they are almost
compelled to resort to litigation."55
And, in the case of WNEPA, the courts in
turn are interposing their authority, and
are protecting and advancing the interests

of the environmentalists.

SECURING |MPLEMENTATION:
FACTORS ENCOURAGING JUDICIAL
ACTIVISM

Several factors have encouraged the
courts to take a leading role in implemen-
tation of NEPA.
ous, indeterminate language of the Act.
Judge Feinberg noted that NEPA is a "stat-

ute whose meaning is more uncertain than

The first is the ambigu-

most, not merely because it is relatively
new, but also because of the generality of

n56 Uncertainties in statu-

its phrasing.
tory construction usually present many
litigable issues, and NEPA has more than
its share of indefinite language. One an-
alyst writes, "By declaring the national
environmental policy in broad and general
terms that invite interpretational dis-
pute, NEPA is fashioned in a manner cal-

culated to breed litigation.“57

As statutory construction cases ar-
rive at the courts, the courts usually use
two approaches to settle the disputes.58
The first approach, "argument via plain
meaning," focuses upon the literal meaning
of the statute, while the second approach,
"argument via legislative history," looks
beyond what the law says to determine what
its framers meant. In NEPA's case, the
"plain meaning" is not readily apparent.
Consequently, the first adjudicatory ap-
proach offers little assistance, nor does

the approach through legislative history.

NEPA passed Congress without accu-
mulating the extensive legislative record
one would expect from such a landmark
39 Section 102, for

example, was not added until the Senate

piece of legislation.

Bill was being readied to be sent to con-
ference. At the request of Senator Henry
¥. Jackson (D., Washington), two Senate
Interior and Insular Affairs Committee

staff members, counsel William J. Van



Ness, Jr., and professional staff member
Daniel A. Dreyfus, drafted the initial
version of Section 102. Dreyfus noted
that "there wasn't much wrangling in the
[conference] committee" over the language
of Section 102, and although the staff
attempted to generate public interest in
the provisions, there was a "gross lack of
appreciation for the significance of that
language.“60 Floor debate in each house
on the conference report was minimal, and
the report was passed by a simple voice
vote. Most importantly, little was said
about how NEPA's action-forcing provisions
were to be enforced.61 Dreyfus discussed
the difficulties of determining the con-

gressional intent in a National Journal

interview. The Journal reports:

"The trouble is," said Dreyfus,
"when you say, 'What was the congres-
sional intent?', no one of the 535
Members of Congress has more right
than any other to say what it meant.”

Dreyfus said that since he has
no vote, his opinion counts for even
less. But he said he had expected
the environmental-impact statements
of federal agencies to be brief, gen-
eral statements averaging about two
pages in length.6

The overall paucity and inconclusiveness
of data on congressional intent, inter-
pretation, and enforcement expectations is
a second factor which encourages the
courts to imprint NEPA with their own

interpretations.

Unassisted and unrestrained by either
NEPA's language or its history, the courts
have considerable interpretive latitude.
The inapplicability of the traditional ju-
dicial standards, in cases involving sta-
tutory construction, grants the courts an
extra measure of discretion to be applied
in NEPA cases. However, judicial discre-
tion can operate in both directions. The

courts can refuse to recognize a justici-

able issue, they can throw the problem
back to the agencies for resolution, or
they can narrowly construe the statute.
Over the past five years the courts

have rejected these options, choosing in-
stead to plan an aggressive role by enter-
taining challenges to agency interpreta-
tion of the statute and recognizing that
NEPA contains a broad range of judicially
enforceable duties. Frederick Anderson
suggests why the courts choose to pursue
the latter course. According to Anderson,
the "courts' leading role in requiring
compliance with NEPA may be traced in
large measure to their current willingness
to review all agency action more closely
than they did only a few years ago.“63
Judicial receptivity to NEPA can conse-
quently be viewed as part of a general
evolutionary trend in judicial decision-
making. In accepting NEPA cases and in
reviewing the appropriateness of agency
action in regard to NEPA, the courts are
not engaging in'unﬁrecedented behavior.
The expanding role of the courts in judi-
cial review is a third factor which en-
ables them to assume an active role in

NEPA implementation.

Fourth, NEPA itself expands the con-
tent of the law which the courts can apply
to agency behavior. The foremost authority
on administrative law, Kenneth Culp Davis,

summarizes the changes:

NEPA calls into play many basic prin-
ciples of administrative law. It
does not break or bend any of them,
but, like a magnet, it applies a new
force. NEPA teaches a good lesson
about delegation. It seems to make
reviewable some action that would be
unreviewable without NEPA. It intro-
duces an unfamiliar problem about
scope of review. Some administrative
action that has never been subject to
a requirement of a statement of find-
ings and reasons is pulled into that
requirement, and some information
must be disclosed under NEPA that is
exempt from required disclosure under

10
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the Information Act. NEPA provides
new testing for emerging ideas about
fair informal procedure and for the
most difficult portion of the problem
of requirement of opportunity to be
heard.

Section 102's action-forcing provisions
apply the new force. Congress' directive
that "to the fullest extent possible"65
the agencies should perform the duties
NEPA outlined, expands the permissible
area of judicial review. Those require-
ments go beyond the traditional require-
ments of administrative law which govern
judicial access to decision-making by
agencies. To this extent "administra-
tive law under NEPA often differs from
administrative law without NEPA.“66
Within these broadened parameters of ad-
ministrative law, judges can justify in-
creasing the points of entry for liti-

gants to challenyge agency action.

Finally, courts cannot unilaterally
seek to implement the law. Cases and con-
troversies must be brought to the courts.
Individuals and groups must be willing and
have sufficient resources to engage in li-
tigation. NEPA does not lack litigants to
enforce it. Werner Grunbaum found that
NEPA has accounted for approximately 47
percent of the environmental litigation in
district courts from 1967 through 1973,
and 39 percent of the environmental liti-
gation in the appeals courts.67 Because
of agency unresponsiveness, environmental-
ists have been compelled to pursue their
policy goals in the judicial system. They
have been successful 50 percent of the
time in the district courts and 45 percent
Their successes

When the

of the time on appeal.68
then breed more litigation.
threat of suit is not sufficient to gain
agency compliance, or compliance with a
previous ruling is less than desired, the
environmentalists may return to court.

Even if the litigation process only suc-

ceeds in delaying a proposed project, the
environmentalists still have scored a par-
tial victory. Delay and the litigation
proceedings force governmental officials
to take a closer look at the environmental
ramifications of the proposed federal ac-
tion. Litigation spawned by NEPA illus-
trates why environmentalists, like other
disadvantaged groups, favor litigation as
a tactic to influence governmental deci-
sion-making.69 Litigation more than any
other tactic achieves the desired results.
Thus, NEPA's encouragement of judicial
activism can be viewed as the function

of the environmentalists' repeated and
successful use of the courts as a method
to gain access to and exert influence in

administrative decision-making.

In summary, an ambiguous statute
which invites interpretive litigation, a
scanty legislative history, the general
tendency of the courts to expand judicial
review, the law-expansive character of
NEPA's principal provisions, and a con-
stant supply of litigants, all combine to
create an atmosphere conducive to judicial

activism in NEPA's implementation.

The influence and results of judicial
activism can be seen in a number of areas.
Because the brunt of litigation has fo-
cused upon the EIS requirement, the courts
play an important role in EIS formulation
and review. The courts enforce agency
compliance with CEQ guidelines. They have
been called upon to resolve the issues
surrounding the application of the EIS re-
quirement and, once applicability is de-
termined, the issues surrounding the act-
ual preparation of the statement. These
issues include: (1) whether a "major
federal action" is involved; (2) whether
the action will "significantly affect”
the environment; (3) which agency should

file the EIS; (4) when the statement must



be filed; (5) who must prepare the state-
ment; and (6) what the statement must con-
tain.70 Judicial decisions on these ques-

tions have made the courts important
promulgators of guidelines and criteria
for EIS preparation and review.71

To date, the thrust of judicial ac-
tivity has been to force compliance with
NEPA's procedural duties. A long-standing
rule of judicial review is that review is
foreclosed when "agency action is commit-

n12 Con-

ted to agency discretion by law.
sequently, courts are reluctant to rule on
the substantive merits of an agency's de-
cision. During review, the courts tend to
focus on whether the decision was made in
accordance with the procedures prescribed
by law. The courts seldom challenge the
outcome of the decision if it is made in
accordance with prescribed procedures, un-
less there is a persuasive showing that
the agency's action was "arbitrary, capri-

or other-
w3

cious, an abuse of discretion,

wise not in accordance with law.
However, several courts have moved
beyond the recognition of judicially en-
forceable procedural duties to declare
that NEPA establishes judicially enforce-
able substantive rights. In the Sierra

Club v. Froehlke (the Trinity River-—

Wallisville Dam) decision,74
the court applied NEPA to each step of the
Corps of Engineers' decision-making pro-

for example,

cess. This case, declares Anderson, may
"point the way toward an eventual synthe-
sis of NEPA's substantive and procedural
n?5 On the whole,

the courts have shied away from substan-

provisions... however,
tive review of agency decisions in NEPA

cases. The argument that NEPA imposes no

substantive rights still holds sway.76

NEPA has created new points of access
to agency decision-making for environmen-
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tal groups and citizens. Use of these ac-
cess points has given the groups a greater
opportunity to be heard, and to obtain re-
view of agency decision-making. In short,
asserts Liroff, through citizen suits
"ecology groups have become significant

actors in the agencies' environments."77

The courts have given NEPA and its
principal action-forcing provisions mean-
ing, substance, and vitality. Judicial
policy-making has made NEPA more than a
vague policy declaration. The courts have
said whether NEPA applies and, if so, when.
Courts have also played the predominant
role in enforcing procedural compliance
with the requirement for the 102 state-
ment. They have formulated criteria for
EIS preparation and have evaluated the ade-
quacy of completed statements.
of whether judicial activism is limited to
procedural matters or whether it extends
to assuring implementation of NEPA's sub-
stantive policy goals and objectives has
been debated,

found for the latter position.

and some support has been
Fears of
being enjoined have compelled the agen-
cies to implement NEPA. Hence, it is not
surprising that many associate NEPA and
successes

EIS litera-

Section 102 successes with the
Throughout the

the conclusion is clear:

of ligitation.
ture, to the ex-
tent implementation of NEPA requirements

has been achieved, it has largely been
achieved by judicial activity. Judicial
policy~-making has extended NEPA's meaning

"beyond anybody's wildest dreams."78

PROBLEMS ASSOCIATED WITH JUDICIAL
ACTIVISM AS THE PRIMARY INSTRUMENT
FOR POLICY IMPLEMENTATION

The courts exhibit serious disabili-

ties when they serve as the primary agent

The guestion
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for securing implementation. First,

courts can be overruled. They can be
overruled by congressional amendment. In
response to Calvert Cliffs' Coordinating

Committee v. Atomic Energy Commission,

Izaak Walton League v. Schlesinger (Quad
81

Congress

Cities),80 and Kalur v. Resor,
partially exempted two.agencies (the EPA
and AEC) from NEPA.
Trans—-Alaskan oil pipeline, has also been

One project, the
exempted from further NEPA review. Many
other amendments have also been introduced
which, if enacted, would either directly or
implicitly amend NEPA. Some amendments
would directly reverse judicial decisions;
others would exclude certain categories of
activities from NEPA or would establish
moratoria for urgent governmental

projects.82

Lower federal courts can also be over-
ruled by the Supreme Court. The Supreme
Court has heard relatively few NEPA cases
and none that it has heard have construed
NEPA in any significant way. The possi-
bility exists that a whole line of lower
court decisions can be overturned or

severely modified by Supreme Court action.

Moreover, the lower courts can over-

rule themselves. Courts are sensitive to
the political climate in which they oper-
ate. While in the short run they may ren-
der decisions counter to the prevailing
political climate, in the long run their
policies must reflect the opinions of the
law~-making majority.83 Mounting criti-
cisms of judicial interpretations and
growing discontent in the legislative and
executive branches with the results of
NEPA requirements are signals read by the
courts. As the criticisms increase in
number and intensity, the courts may begin

to reverse decisions. They may reverse
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outright or they may alter previous deci-
sions by making subtle distinctions and

modifications in a new line of cases.

Second, administrative agencies soon
learn to accommodate the courts. As Martin
Shapiro notes, agencies are adept in "cul-
tivating consensus by throwing issues up
to the courts in forms and degrees that
will elicit judicial approval or at least

In short, the agencies know
«84

acquiescence.
what will play in court and what won't.
NEPA contains new and innovative policy
and procedures. For the first five years,
the agencies have had a difficult time
adjusting to NEPA. However, there is no
reason to expect that the agencies are not
learning the procedural rules of the game
and will soon know which impact statements
and agency procedures will be accepted in
court and which will not. The agencies
will learn not to press claims which dis-
turb the traditional harmonious relation-
ship, described by Shapiro, which exists
between the administrative agencies ani

the courts.

Third, the standards and procedural
rules governing access to the courts func-
tion more to the advantage of the agencies
than to the environmental litigants. Ac-
cording to Donald Large, administrative
unresponsiveness to environmental clains,
combined with the restrictions on the use
of the courts before, during, and after

the administrative process, form a closed

85 When a claim is brought -

system of law.
before a court, disputes over issues, such
as standing to sue, sovereign immunity

to suit, reviewability by the court, and
exhaustion of administrative remedies,
consume much of the court's attention.
These threshold technicalities must be de-

cided before the court reaches the merits



of the case. If an agency can win just
one of these skirmishes over procedural
issues, the case is dismissed. Conse-
quently, laments Large, for "every re-
ported case discussing the merits of an
environmental problem, there are 10 deci-
ded on a threshold technicality.“86 While
NEPA has somewhat mitigated the procedural
burdens which environmental litigants must
overcome, formidable hurdles still exist

in utilization of the legal process.

Finally, and related to the second
and third factors, judicial attitudes and
behavior operate as a mechanism to protect
commercial, industrial, and agency inter-
ests. Data in Grunbaum's study of judi-
cial attitudes in environmental quality
cases show that judges tend to view envi-
ronmental problems within an economic

framework.87

Grunbaum also found that
judges tend to support the agencies that
are defending their projects against'envi—
ronmentalists' assaults. These economic
and agency proclivities put individuals
and environmental groups at a disadvantage
even in the courtroom, when they try to

press environmental claims.

While the foregoing factors pose po-
tential threats for debilitating NEPA's
implementation, two limitations of judi-
cial activism are already manifest.
First, judicial activism has overproced-
uralized NEPA.
cial activism has been to add more paper
to EIS statements.
ing that a longer, data-crammed 102 state-

Agency reaction to judi-

The agencies are find-

ment can meet the courts' tests for ade-
guacy. The 102 statement is dangerously
close to resembling a "paper monster,"89
and it is a long way from being a brief
tvo pages. As the EIS drowns in a sea of

minutiae, its usefulness as a public infor-
mation document diminishes. Individuals

and citizen groups lack the time and re-
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sources to digest or review adequately a
multi-volumed 102 statement. A survey of
the member organizations of the Natural Re-
sources Council, for example, showed that
none of the organizations had sufficient
staff, expertise, or time to review spe-

cific impact statements.90

Judicial proceduralization has also
made the agency's identification and eval-
uation of environmental impacts a dis-
crete process associated with the 102
statement. It has encouraged the agencies
to view the EIS as a court exhibit. The
statement must convince a court that en-
vironmental factors have received consid-
eration by the agency and that the
environmental consequences have been fully
disclosed.
which is mandated by NEPA has not been

A broader assessment process
developed. Some scholars maintain that if
identification and evaluation of environ-
mental consequences are to be truly effec-
tive, environmental assessment must be
interwoven throughout the entire thinking
and planning process. As long as the
courts focus upon assessment as it is
presented in the 102 statement, the agen-
cies are unlikely to feel compelled to
perceive assessment techniques and data
as integral parts of the entire decision-
making process. Rather than serving as
"candid assessments of alternatives,"
the EIS will remain an "end-of-the-pipe"

project justification.92

Second, judicial activism is limited
to procedural implementation. Because ju-
dicial activism does not extend to NEPA's
substantive policy, court-ordered imple-
mentation is incomplete implementation.
Defenders of judicial activism can no
doubt argue that any agency forced to go
through the formalities of procedural com-
pliance eventually accustoms itself to

those changes and adopts them as part of




the institution's behavior patterns. How-

ever, new procedures and rules within the

‘decision-making process need not necessar-

ily change attitudes or behavior if the
decision outcome can remain the same.
Indeed, Sax labels the "emphasis on the
redemptive quality of procedural reform...
nine parts myth and one part coconut

n33 The ultimate success of NEPA

oil.
rests upon implementation and acceptance
of its substantive environmental goals and
objectives. NEPA must affect change in
the agencies' decision outcomes. Deci-
sions must be made with a view toward
creating and maintaining a better environ-
ment. Yet, it is in the very area of sub-
stantive implementation and review of
decision outcomes that the courts gener-

ally practice judicial restraint.

CONCLUSION

The implementation of policy is
mainly a function performed by administra-
tors. However, other political actors--
legislators, private interest groups, the
President, and judges--may be involved.
This Bulletin has focused ugpon the inter-
actions of these political actors in the
implementation of a single policy, the
National Environmental Policy Act of 1969.

When a new policy does not demand
changes in an agency's established struc-
tural and behavioral characteristics, im-
plementation is apt to be facilitated.
INEPA, however, demands change. Basically,
administrators are being asked to execute
a statute to which they are finding it
difficult to accommodate. Like most de-
cision-making reforms, NEPA inevitably
reguires medifications in a number of var-
iables which are rooted in the organiza-
tion's basic structure and its established
patterns of action. To achieve effective

implementation of WEPA's reforms, agencies

would have to become committed to innova-
tive behavior and would have to make al-
terations in their internal value config-
urations. Such behavior is too risky for

the agencies, and resistance and opposition
are the safer course. While agencies out-
wardly proclaim compliance, their actions

demonstrate otherwise.

The originators of policy usually
have a stake in seeing the realization of
articulated policy goals and objectives.
Since NEPA's policy was the initiative of
Congress, the Congress could thus be ex-
pected to play a strong oversight role.
However, NEPA's law-making majority
quickly disintegrated as court decisions
showed the legislators the real significance
of the language they had approved. Corgres-
sional pressures for improvements in
agency implementation efforts have beern
counteracted by congressional acquiescence
to and approbation of less-than-full acency
compliance. The agencies also have little
fear that retaliation for non-compliance
will come from the President, the CEQ, or
the OMB. The CEQ lacks viable enforcenent
authority. It has defined its mission so
that active involvement in agency affairs
is discouraced. The OMB has chosen not to
utilize its legislative clearance respon-
sibilities to reguire agencies to submit
102 statements on legislative proposals.
Presidential policy priorities increas-
ingly place energy and economic consica-
erations zbove environmental

considerations.

Agency propensities not to push NEPA's
implementation have been curtailed by the
courts. The courts have been active parti-
cipants in NEPA's implementation; they have
punished agency non-compliance by enjoining
agency actions. The scope and degree of the
agencies' implementation activities are

due largely to the activism of the courts.
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The level of court activity in NEPA has
gone beyond what might normally be
expected in policy implementation. There
are, however, serious limitations associ-
ated with judicial activism when it func-
tions as the predominant external force
In NEPA's

case, over—-emphasis on procedure has

directing implementation.

caused the agencies to become chiefly
concerned with the preparation of a judi-
cially adequate EIS. The merits of the
impact statement, its utility as a public
information document, and its utilization
as a planning and decision tool have been

lesser considerations.

Judicial restraint in the area of
substantive implementation, combined with

an absence of pressures from other politi-

cal actors, have given administrators a
great deal of discretion to apply to the

substantive aspect of implementation. The

agencies have exercised this discretion
to avoid substantive reform in agency
decision-making and decision outcomes.
Consequently, after five years, NEPA, as
a vehicle for creating and maintaining
environmental integrity and reform of
environmental decision-making, has had
only a modicum of success.
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Federal Supplement, page 1289,
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